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BEFORE THE:

SURFACE TRANSPORT'ATION BOARD

IFinance Docket No 33753

SOUTH PLAINS SWITCIIING. LI'D CO.
~ ACQUISITION EXEMPTION -
THE BURLINGTON NORTHERN AND SANTA FE RAILWAY COMPANY

BNSF RAILWAY COMPANY'S
RESPONSE TO REQUEST FOR EASEMENT
AND TRACKAGE RIGHTS
BY SOUTH PLAINS SWITCHING, LTD. CO.

BNSF Ratlway Company ("BNSF")' hereby responds to the request made by South
Plains Switching, Ltd Co (*SAW™)n its August 3. 2007 Reply in Opposition to BNSE's
Petiion for Clantication n this proceeding that the Surface [ransportation Board (“Board™ or
“STB") find that SAW ~has an casement by necessity and corresponding trackage nghts over
BNSF's mainline to provide reasonable access from SAW “Track 9298 to Tracks 310, 320, 330
and 340.” SAW Reply at 10 Under estabhished Board precedent,” BNSF is entitled to

respond to SAW's request for Board action, and, as shown below, SAW 1s not entitled to the

' The Burlington Northern and Santa Fe Rulway Company changed 1ts name to BNSF Raillway
Company effective January 20, 2005

See. ¢ g, Umon Pacific et al and Missoury Pacific Radroad Company  Conirol und Mcerger —
Southern Pacific Rail Corporation ctaf | F D No 32760 (Decision No 5) (served Sept 18,
1995). where the Board's predecessor recognized that replics to atfirmatiy e requuests for rehet
made 1n a reply to a pleading are proper notwithstanding the genceral prohibiton n 49 C 'R
104 13(¢) agamst replics to a reply  In addinon. the [CC aceepted the challenged response to
ensure that it had the substance of the parties” positions betore 1t



relicf it requests.” Even apart from the fuct that the Board lacks the authonty 1o grant SAW that
reliet, the premise of SAW’s claim to an easement — ¢ ¢, that 1t cannot sen ¢ its shippers without
using the disputed scgment of BNSF's mainline at Lubbock. Texas - 1s without factual

{foundation.

BACKGROLMND

In hight ol SAW's contention that the Board should impose an casement m its tavor and
grant 1t the trackage nghis described above, a fuller and more complete exposition ot the relevant
facts 1s required. The triggening event 1n the current dispute occurred on June 22, 2007, when
SAW asked lor pernussion {rom BNSF's dispatcher to occupy BNSF® mainline at Lubbock.
Given that the 1999 Asset Sale Agreement (“Agrecement™) between the parties provides that
SAW can use BNSFE's mainhne solely for the purpose of interchanging cars between SAW’s
vard and BNSF's [.ower Yard at L.ubbuck, BNSF understood that SAW sought to use the
mainline [or that purpose  BNSF discovered. howes er. that SAW used the maimnline that day to
switch cars on SAW Track 380 * BNSF's trainmaster at Lubbock advised SAW that such use
was not authorized and instructed SAW not to make the switching movement again  Four days
later, SAW filed suit in T exas state court and sceured a temporary restraimng order on June 26,

2007, permutting 1 to continue 1o use the BNSF mainline to switch its tracks  The TRO expired

*In1ts Reply. SAW argucs that BASE's Petition (or Clanfication should be disnissed on the
ground that BNST sccks an interpretation of the nature and extent of trackage rights conveved to
SAW bv BNSF 1n the partics’ 1999 Assct Sale Agreement  SAW Reply at 2. BNSF does not.
however. seck such Board action here. Rather, as explicitly stated in the Petition, BN\SF sccks a
clanfication ot the trackage nghts authonty SAW received 1n this proceeding pursuant to the
Amended Ventied Notice of Exemption filed on July 1, 1999 (“Exemption Notice™)  [he scope
of the authonty granted pursuant 1o the Exemption Notice 1s within the Board's purview,

¥ As shown on Attachment SW-1 to the Venlied Statement ot Shad Wisener submitted with
SAW’s Reply, 1rack 380 1s connected to Track 340
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on July 10, 2007, and on July 24, 2007. the state court granted BNSIF’s Plea to the Junsdiction
and held that the STB had cxclusive junsdiction over and should decide the scope of the
Exemption Notice.

As explained 1n BNSE's Petition. SAW took the positton n the proceedings betore the
state court that the Board authorized SAW trackage nghts between Mile Posts 676 6 and 679.3
on BNSF's mamline in the Exemption Notice  SAW did not assert that the Agreement itsclt
granted SAW thosc trackage nghts  Indeed. SAW could not have taken that position since the
Agreement clearly and cxpliceitly imits SAW's trackage nights to the segment of the BNSF
mainline between Track 9298 and BNSF’s Lower Yard at Lubbock for the sole purpose of
interchanging traffic between the two carners® yards at Lubbock * See Agreement § 1(d)

SAW made no mention in the state court proceedings of the casement by necessity which
1t now ¢laims the Board should enter in its favor  Morcover, SAW conceded 1n the state court. as
it had to do. that there arc alternative routes available Lo 1t over 1ts own tracks that permit it 1o
reach the customers 1t secks to serve via the BNSF mainhine  SAW contended. however, that the
BNSF mainline was faster and more cfficient than its hines and aiso that its hnes were sometimes

blocked by large rock trains coming nto the Lubbock area.

* In this regard, SAW has asserted that both the Agreement and Exemption Notice refer 1o
approximately three miles of SAW incidental trackage nghts and that, since the distance between
Track 9298 and BNSF's Lower Yard 1s substantially less than three males. the parties intended
that SAW would have the additional mainhine trackage rights it seeks  SAW 1s. however, wrong
in that the Agreement mukes no mention at all of the length of the trackage nights SAW recerved
The Exemption Notice does indicate that SAW was to recenne approximately three miles of
trackage rights. However, as explained in BNSF's Petition for Clanfication, the Exemption
Nofice clearly states that the only mainhine trackage nghts being requested (and thus authonzed)
were between Track 9298 and the Lower Yard, and the lact that SAW included an estimate of
the total length of the trackage nghts cannot alter the specific description of those nghts set out
clearly elsew here 1n the Fxemption Notice



ARGUMENT

Imtially, Board precedent establishes that the 1ssue of whether SAW 1s entitled to an
casement by necessity should be resolved in state court  See Mid-. imerica Locomonve and Car
Repair, Inc - Petitton for Declaratory Qrder, F D No 34599 (served June 6. 2005), where Mud-
Amenca’s petition for a declaratory order from the Board that 1t had a nght under state property
law 10 an casement by necessity over ratiroad-owned property was demied by the Director of the
OtTice ot Proceedings on the ground that the state court should resolve the parties’ dispute under
applicable state or local property law ® See also Kansas Citv Pub Ser Frgt Operation -

Exempt — Aban . 7 1.C.C 2d 216, 225-26 (1990) (1ssues of real property rights are within
exclusive junsdiction of the State). Further. the Board has no jurisdiction to grunt trackage nghts
authority 1n these cireumstances not requested by the applicant (SAW) nor agreed to by the
partics.

SAW sceks to counter these two bedroch principles by arguing that BNSEs position that
SAW's trackage nghts are limited to BNSF's mainline between Track 9298 and the Lower Yard
for the sole purpose ol interchange *1s not reconcilable with actual operations nor consistent with
the Agreement and Notice Fxemption as a whole.™ SAW Reply at 5. While SAW then proceeds
to try Lo support its argument by citing the parties’ alleged course of pertormance, SAW's entire
urgument 1s rrelevant since SAW 1s eftectively secking to have the Board do what it saud the
Board had no junsdiction to do — interpret the Agreement and resolve the parties’ dispute as to

its meaning  Issues relating to whether the parties’ operating practices and how BNSF senved

* “The Director further held that. 1f the state court were to determine that Viid-America was
cntitled to an casement by necessity, then the issue of whether the use of the casement would be
preempled under 49 US C 1050 1(h) on the grounds that 1t would unrcasonably interfere with
ratlroad operations would need 1o be addressed



particular shippers hefore the sale reflect an intent under the Agreement that SAW should have
the nght to use the BNSF mainhine to serve shippers located on its tracks are issues 1o be
resolved by the state court  The only 1ssuc here 1s what authonty was conveved via the
[ixception Notice.

Finally, as noted. SAW has conceded that it can access its tracks by means other than
BNSF’s mainline For instance, SAW admuts that PYCO Plant 2, located on I rack 320. can be
reached via Track 3107 or Track 231. SAW Reply at 7 Sumilarly, SAW also admits that 1t can
serve Farmers Compress Plants 4 and 5, located on Track 330, via I'rack 310 or Tracks 231 and
9298 [Id at 8. Likewise, SAW admuts that it can sen¢ ADM. located on Track 340. via several
of its own tracks /d  Thus. 1t 15 not “necessary™ for SAW to have the nghis to use BNSF's
mainline, and the factual basty for an easement by necessity 15 absent.

The fact that the tracks which SAW can use to serve these shippers may on occasion be
blocked by other traffic, may require the usc of additional locomotives, or may be circuitous 15
irrelevant and does not justily the awarding of an easement or additional trackage nghts even it
the Board had the authority to do so  which 1t docs not. SAW has multiple routes on ifs own
tracks available to scrve its shippers, and 1t should not be able to torce BNSI to allow 1t to use
BNSE's eritical mainline trackage rather than the trackage 1t bought in 1999 to senve those
shippers. cven if that trackage may be circurlous or not as efficient or well maintained as BNSF's

trackage.

SAW can access Track 310 trom the segment of BNSEH's mainline that SAW uses to reach
BNSIs Lower Yard $Sinee the switch to 1rack 310 connects to that segment. BNSE has not
objected to S AW's use of the mainline lor such purpose



CONCLLSION

For the reasons sct forth above and 1n BNSI™'s Petition for Clanfication, the Board should
clanfy that the trackage nghts authonzed pursuant to the Exemption Notice were lmited to
BNSF's mainline between Track 9298 and BNSF's Lower Yard at Lubbock. Repardless off
whether SAW believes the Agreement should be interpreted to grant it the further trackage nghts
1t now secks (a matter within the junsdiction of the state court), SAW only asked in the
Exemption Notice for trackage nghts authonity between ‘I rack 9298 and the Lower Yard, and the
authonty granted by the Board can reach no farther In addition, the Board has no junsdiction to
award SAW an casement or trackage rights even 1f there were a [actual basis — which, as shown,
there is not — for such relief

Respectfully submatted,

Lo A 00 |

Richard E Wuicher Adnan L Steel, Jr.

Jake P DeBoever Muayer, Brown. Rowe & Maw LLP
BNSF Raillway Company 1909 K Street, NW

2500 Lou Menk Dnive Washington, DC 20006-1101
Fort Worth, TX 76131 (202) 263-3237

(817)352-2368

Attorneys for BNSF Rulway Company

Dated: August 21, 2007



VERIFICATION

I. Weldon E. Hale, Director of Short Line Development for BNSF Railway Company
verify under penalty of perjury under the laws of the United States that the facts set forth 1n the
foregoing Response 10 Request for Casement and 1 rackage Rights are true and correct. Further,

I certify that [ am qualificd and authorized to file this Verification

Weldon L. Hale %‘ i T

[ixecuted on August J_'l_ 2007




CERTIFICATE OF SERYVICE

| hereby certity that on this 21* day of August 2007. a true and correct copy of the
foregoing BNSF Rallway Company's Response to Request for Easement by South Plains
Switching, Ltd. Co. was scrved by overmight delivery on the following:
James L. Gorsuch, P C.
4412 - 74" Street. Swite B-102
Lubbock. 1 X 79424
lhomas F Mclarland, P C

208 South [aSalle Street — Suite 1890
Chicago, IL 60604-1112
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